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 Hombly fheweth, 


HAT your Petitioners, of this Date, intermarried with | 
Mr. James Juſtice ons , the principal Clerks of Seſſion, . 
without making any Culttract of Marriage, and being pro- 
vided in 9000 Merks of Portion by her Father's Bond of 
Proviſion, bearing Intereſt ſtom dhe Time of his Deceaſe, it was 
thought expedient, by the Friends on both Sides, that a Marriage. 
Contract ſhould be entered into berwixt her and her faid Huſband. 
That accordingly, a poſlnuprial Hyntract was executed upon the 
13th February 1727, betwixt youtPetirioner, with Advice and Con- 
ſent of her Brot her Alexander Mara) of Cringlety, Eſq; on the one 
Parr, and Mr. James Juſtice, with Advice and Conſent of his Father 
Sir James Juſtice, on the other Part; whereby, in Conſideration of 
the Sum of 500 J. Sterling thereby” 3 to have been paid 
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| to the ſaid Sir Jamer, and Mr James Juſtices, in name 8 Dots and 
Tocher with your Petitioner, the ſaid Sir James Juſtice, became 
bound and obliged to make Reſignation of the Lands therein men- 
tioned, for new Infeftment therein to be given to your Petitioner in 
Liferent. = 

That the faid Mr. Fames Juſtice, ſome Years afrer, al off 
all Regard to Decency and Religion, and in direct Contravention to 
the Marriage Vow which he had entered into, deſerted his Family 
and your Peritioner, and lived in a State of the moſt publick and 
avowed Adultery, from the Year 1743 to the Year 1749, which re- 
duced your Petitioner to the Uifagreeable Neceſſity of proſecuting a 
Dipbrce vpo the Head of Adaltety, beſore the Commiſſaries of E- 
dinbhurgh in wliich, after the moſt clear aud ſatisfackory Proof of 
his Guilt, ſhe obtained Decree. 

That, by this Decree, in exact Conſormity to all rhe other De- 
crees of Divoret obtained by a Wife againſt her Huſband, on the 
Head of Adultery, now on Record, The Commiſſaries found Facts, 
«© Circumſtances, and Qualificatdus proven, relevant to infer Adul- 
«©rery againſt the Defender, and found him guilty of Adultery, and 
* thercfore divorced and ſeparated him from the ſaid Mrs. Margaret 
% Marray Putſuer, her Society, Fellowſhip, and Company, in all 
* Time coming; and found and declared her free of the Marriage 
& contracted, ſolemnized and compleated between the Defender and 
« her, and that ſhe is at Liberty to marry whom; and when ſhe 
beſt pleaſes, as if the Defender were naturally dead, or that ſhe 
« had never been married to him. And found and declared, Thar 
the faid Mr. James Fuſtice, Defender, had amitted and loſt the Dote 
«© and Tocher, and all other Goods and Gear whatever brought with 
* the Purſuer, or any other Ways promitted, pactioned, and agreed 
* ro be paid to him cauſa matrimonii, nomine dotis, et propter nuptias, 
and that ſhe hath good and undoubred Title, Intereſt and Acceſs. 

% ſammarily to the Proviſions, Obligements, Conditions, and Clau- 
&« ſes conceived in her Favours, and to the Jointure provided to her 
« by. the Contract of Marriage paſt berween the Defender and her, 
« ſiklike, and in the ame Manner, as if he were naturally dead.” 

Thar, upon this Decree of the Commiſſaries, your Petitioner 

brought an Action before your Lordſhips againſt the ſaid Mr. James 


Juſtice, wherein ſhe concluded = is of the 500 J. * 
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3 
had been Hed in name of Dote and Tocher with'her, and obtains | 
ed Decreet in Abſence for the ſame. = | 
That, of this Decreet, Mr. Juſtice thought proper to raiſe a Re- 
duction, which coming before Lord Woodball, Ordinary, his Lord- 
ſhip was pleaſed to appoint Informations to be given in, and to take 
the Cauſe to report to your Lordſhips. | 

That your Lordſhips were, of this Date, pleaſed to pronounce the H 
following Interlocutor. On Report of Lord FYoodhail, the Lords 
«© ſuſtain the Reaſons of Reduction, and reduce, and decern.” 

Againſt this Interlocutor, the Petitioner humbly begs Leave to 
reclaim; and, however unwillingly ſhe may have been on this, and 
former Occaſions, dragged into Court, ſhe hopes ſhe will be pardoned 
for ſubmitting to your Lordſhips Review, an Interlocutor, by which 
her patrimonial Intereſt is conſiderably hurt, and which, if it remain 

unrepealed, it is apprehended, may be attended with very important 
Conſequences te the Law of this Country. 

Your Petitioner ſhall not take up your Lordſhips Time with gene- | 
ral Declamations. upon the pernicious Conſequences with which Vio- 
lations of the Marriage Bed are attended to Society. The Depra- 
vity of Manners, which muſt take Place in the Breaſt of a Perſon 
guilty of ſuch a Crime, and the total Want of any feeling of Decen- 
cy, which muſt be the unhappy Fate of one who ſhall ſo far 
perſiſt in his Crime, as to allow a Divorce to be taken out againſt "I 

him, are too obvious to be inſiſted upon. Neither is it neceſſary 

to raiſe your Lordſhips Indignation againſt the Crime itſelf, by inſi- 

nuating, that the Violations of conjugal Chaſtity have, in all Ages 
and Countries, been marked as the Cauſes and Forerunners of a ge- 

neral Corruption of Manners. Theſe, every Perſon muſt be abun- 
dantly ſenſible of, and every good Man deſirous to give a check to. 
Such, perhaps, may prove the Conſequences of theſe Crimes in our 
State, and ſuch are deſcribed to have been the Effects of them a- 
mong the Romans, 
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The Petitioner is fully 1 of your Lordſhip Abhorrence 
at ſuch Crimes, and juſt Deſire to lay every legal Reſtraint upon the 
Commiſſion of them; and ſhe is perſuaded, if ſhe ſhall be able to ſhow 
your Lordſhips, char the Repetition of the Portion is founded in 
Law, and is the natural and legal Conſequence of the Diſſolution of 
Marriage upon the Head of Adultery, that ſhe will obtain an Alte- 
ration of the Interlocutor complained of. 

And, in order thereto, the Petitioner ſhall endeavour to point out 
to your Lordſhips, that when the Divorce was obtained on the Head 
of Adultery, the Wife was not only intitled to her Proviſions, legal 
or conventional, out of the Huſband's Eſtate, but likewiſe to the Re- 

tition of her Tocher, by the Civil and Canon Law, the great 
Sources of the Law of Scotland, and that ſuch is the modern Law 
of moſt Nations. That, .24ly, ſuch has been held to be our Law, 
in the Opinion of the moſt eminent Lawyers, both ancient and mo- 

| dern, and that ſuch is expreſsly ſtatuted to be the Law of Scotland 
Fin the Caſe of wilful Deſertion. gdly, She ſhall endeavour to point 
out the Analogy betwixt the Civil and Municipal Law, in order to 
obviate any Objections upon that Head; And, Jaſily, ſhall make An- 
ſwer to ſuch Arguments as have been arged againſt the Petitioner” 8 
Claim. 

As to the Civil Law, the Voice of the Doctors is ſo unanimous 
upon this Head, that two Quorations from the Text ſeem ſufficient 
to eſtabliſh the Doctrine. The firſt is contained in L. 8. Cod. de re- 
pudiis, a Conſtitution of the Emperors Theodoſius and Valentinian. 

In the 2d Section of that Law, the Emperors relate the ſeveral juſt 
Cauſes of Divorce, which it. is unneceſſary here to repeat. It will 
| ſuffice to cite the, following Words from it: Si qua igitur maritum 
ſuum adulterum, Oc. pr obaperit, tunc repudii auxilio uti neceſſar io 
permittimus libertatem, et cauſas diſcidii legibus comprobare. And, in 
8 3. after enacting the Penalties againſt a Wife, who ſhould ſend a 
Bill of Divorce to her Huſband, without a juſt Cauſe, theſe Words 
occur, as to the Conſequences of the Huſband's being divorced 

for a juſt Cauſe ; Si vero caiſem prebaverat intentatam, iunc cam et 
dotem recuperare, e arte nuptias donationem lucro habere, aut legi- 


Bus vindicare cenſemus, ct nubendi poſt aumum, ci (nequis de on u- 


bitet) permittimus Facultatem. 
The other Authority | is contained in the 117 Novel, Cap. 8. Sect. 


| 2, where the Rule is laid down in theſe Words: Si de adulterio ma- 
Titus 


4% 


rirus putaverit poſſe ſuam uxorem convinci, oportet virum prius ine 
ſeribere mulierem aut etiam adulteram ; et. ft hujuſmodi accuſatio vera 
eſſe oſtenditur, tunc repudio miſſo habere virum ſuper ante nuptias dona- 
tionem etiam dotem et ſi quidem habeat uxorem adulter accipere eam 
et dotam propriam, et propter nuptias donationem. _ 

Upon the Canon Law, and the Practice of modern Nations in this 
Reſpect, the Petitioner ſhall ſubmit to your Lordſhips the following 
Authorities, the firſt is, that of Julius Clarus, libro 5. Sententiar. Q 
Aadulterium, Num. 12. alia quoque eſt poena adulterii de ure canonico; 
nam propter hoc crimen, agi Poteſt ad ſeparationem thori, necnon et ad 
dotis et donationis proper nuptias privationem, and Num. 13. et ſcias, 
quod hoc caſu ſi matrimonium ſeparetur, propter adulterium commiſſum 
a viro, tenetur ipſe uxori dotem ſuam reſtituere. Et ita aſir mant doc- 
 fores omnes, ut ait Paris. Conſil. 54. 42. lib. 4. Si viro ſeparetur 
propter adulterium commiſſum ab uxore, ipſa amittit dotem, neque po- 
zeſt illam amplius repetere. Et hoc tam de ure civili quam de jure 
canonico. And, io the ſame Purpoſe, the learned Grone wegen, where 
he is treating of the Cauſes of Divorce, the Conſequences thereof, 
and the Agreement i in that Reſpect betwixt the Civil and modern 
Laws, has theſe Words, Fol. 827. ad Nov. 117. Cap. 10. Hodie nul- 
la eff Juſta divortii cauſa preter adulterium. Soluto autem ex cauſa adul- 
terii mairimonio, adultera non modo dotem amit tat, que poena comprobataeſt; 
verum ctiam quicquid ex conventione, aut conjugali I onos um communion, 
lucrata fuiſſet - for which he cites a Number of Authorities, and 
adds, Eademque poena etiam in marito adultero obtiner, D. D. allegat: 
and theſe Authorities are further — * by that of the accurate 
Van Lewen, in-his Cenfura forenſis, Lib. 1. Cap. 15. He firſt defines, 
the Cauſes of Divorce, in theſe 2 Fornicatio igitur, ft ve adul- 
zerium, praccipua divorzii cauſa ct ; qua maritus, propter uxoris adulte- 
rium, civili actioue ad thori five matrimonii ſeparationem contender e, et 
experiri poteſt. Cap. 5. extra de procurator did. cap. ſt; gnificaſti ct cap. 
ex literis extra de divort. et e convei ſo, uxor contra maritum a dulterum 
pari ratione agere poteſt ad divortium et matrimonii diſſolutionem, 
Canon in conjugis er ſeg. ver ſ. ſimiliter 32. Quaeſt. 1. Cap. quaeſivit 
2. extr. and, in the following Words, he relates the Conſequences 
of ſuch Divorce, Num. 9. Er maritus adulter amittit donationem 
propter nuptias, dotemque uxori reflituere cogitur 5 and adds, Nec hoc 


MA. mutatum | 


* 


(6 
mutatum morihu, Boer. Decif. 338. Nom. 4. quod et cum jure Saro⸗ 
nico convenit, reſte color. Part. 1. Deciſ 175. in fue. mY | 
Thus likewiſe Voet, in the Title, ad legem Juliam de adulteriis, 
6 11. ſays, Practerea, propter adulterium Peti Foſſe 4 conjuge inſonte 
Separationen 1 matirimonii: dictum latins in tit. de divortiis, « et dotem vel 
proprer fuprias donationem nocenti conjugi ademiam innacents cedere 2 
quod” er moribus hedjernis obtinet, dum conſtitutum ab Ho andiae ordini- 
bus, edifto politico, ann. 1 580, art. 18. poenas ſuperius enarratas in- 
fi Zendas eſſe, ſalvo inſonti conjugi Jure uo, ſecundum Jus fer run: 
ſibi competente. 

The plain Meaning and Import of all theſe Quctations is, that 
the fi who, by lis Crime, gives Occaſion to the Divorce, Who vi- 
olates the Marriage Vow who diſſolves the Marriage, which, in the 
Intention of Parties, is underſtood to be perpetual, that is, to con- 
tinue till Death, loſes all benefit which he either already has, or 
would have acquired through rhe Marriage, which, op the other 
Hand, accrues to the Party innocent, who has been faithful to his 
Promiſe, and; who, on that Account, likewiſe acquires Right to 
whatever Proviſions or Advantages were by Law, or Paction, pro- 
vided to him by ſaid Marriage; that the Huſband, if guilty of A- 
dultery, repeats the Portion, and the Proviſions which are made in 
flavour of the Wife take Place; and, on the other Hand, if the Wife 

is guilty of Adultery, the Portion remains with the Husband, and 
ſhe is debarred from the Proviſions, to which, by Law or Practice, 
the would otherwiſe have had a Right. | 

Such being the Conſtitutions of the Civil and Canon Laws, it 
was extremely natural, that this ſhould be the Municipal Law of 
Scotland, While this Country was in a rude unpoliſhed State, and 
had but few Laws of its native Production; theſe were the Foun- 
tains and the Sources of the Law of Scorland, and even yet take 
Place where our proper Law is defective. Before the Reformation, 
mo{t Juriſdiction, and particularly that relating to Marriage, was 
yeſted in the Clergy ; they, from their frequent Intercourſe with Rome, 
were well acquainted with the Civil Law, and from the Religion that 
then took Place, the Canon muſt have been of the greateſt Autho- 
rity. There can be little Doubt then, that the Officials of the Bi- 
ſhops, to whoſe Deciſion Queſtions of this Kind properly belonged 


before the Reformation, would decide * to the Principles al- 
ready 


ready. laid down: but, what ſeems to put this beyond Doubt, is the 
Authority of the learned Sir James Balfour, who was one of the firſt 
Commillar aries. of Edinburgh. The Commiſſary Court, at its firſt In- 
ſtitution, anno t 563, mult have proceeded on the Practice of the former 

Officials, and that the Petitioner's Claim was founded in their Prac- 
tice, appears from the following Paſſage in Balfour's Works, a 

Book of the greateſt Authority, in a Queſtion of this Nature, 

as it is intitled the Practicks of the Law, which ſhows, that it 

does not fo much contain a Syſtem of Law founded upen the Judg- 

ment of a Lawyer, as what had been previouſly eſtabliſhed. to be 
Lay ; ; and, in the following Words, he expreſsly decides the Queſti- 

on in fayours of your Petitioner, and ſupports it by a Deciſion of 
this ſupreme Court, before the Inſtitution of the Commiſſary Court, 
and conſequently confirming a Decree of the Officials, | 
- The Paſſage is contained in p. 99- of his Practics ; when any Man 2 
and. his Wife are ſiinpliciter partir, and divorced by Authority of 
the Judge- ordinary for Adultery, or any other Treſpaſs committed 
by the Man, the haill Tocher, and all that was reſavit by the Man 
= the Woman, be Virtue of the Matrimonie contractit betwixt 
thame, ought to be reſtorit to the Woman, with che Profites there- 
of, after the giving of the Sentence of Divorce bet wixt them, 18th 
December 1540. Faner Auchiulec contra James Stewart. 

To this Authority may be joined an Argument, drawn from 1 
Stile of the Decree of the Commiſſary Court, in the Caſe of a Huſ- 
band .divorced from his Wife for Adultery, which is uniform, as far 

back as the Records of that Court can be traced, it is in theſe Words: 
6c That the Defender hath amitted and loſt the Dore and Tocher. 
& and all other Goods and Gear whatſoever brought with the Purſuer, 
“or any Ways promitied, pactioned, and agreed to be paid to him, 
« cauſa matrimonii nomine dotis. et propter nuptias ; and that ſhe hath 
e good and undoubted Title, Intereſt and Acceſs ſummarily to the 
« Proviſions, Obligemeuts, Conditions and Clauſes conceived in her 
% Favours, and to the Jointure provided to her by the Contract of 
Marriage paſt between the Deſender and her,“ ſicklike, and in the : 
fame Manner, as if he were naturally dead. 

Theſe Words cannot be confidered as Words of Cork or per in- 
curiam Poſt ita, they clearly, and in expreſs Terms, define what the 
Tocher is, viz. Whatſoever the Wife brought with her; and with 
equal Propriety and Exactneſs, find, That ſhe has Right to her 
Jointure, and, in ſo far, may be conſidered as declaratory of the 

Law, 


Law, as it took Place during 8 Ting of the Officials, and as it 
ſtood at, and has ſince continued from the Inſtitution of their Court; 
and may likewiſe be further looked upon as explanatory of the Words, 
Tocher and donationes propter nuptias, if any Ambiguity can ariſe 
about them. Beſides, that theſe are not mere Words of Stile, ap- 
pears from this, that there is a different Form uſed in the Decree 
when a Wife is divorced, as being guilty of Adultery. 

The Petioner ſhall content herſelf with what is above ſaid to e- 
vince to your Lordſhips, that ſuch was the Law of the Country, in 
relation to Adultery, before the Act of Parliament 1573, Cap. 55, 
which introduced Divorce upon the Head of wilful Deſertion. There 
can be no doubt, that, after this Statute, the Conſequences of Adutlery 
would continue the ſame as they were formerly, and thar they would be 
the ſame, at leaſt, if not heavier, upon the Party offending in the Caſe 
of Adultery, than in that of wilful Deſertion ; ſince the one is 
ſurely a greater Crime than the other; as Adultery muſt be the Ef- 
fects of a vicious and depraved Diſpoſition, whilſt Deſertion may 
proceed from an unconquerable Averſion. But the Conſequences of 
Divorce on the Head of wilful Defertion, are clearly defined in theſe 
Words of the Act 1573, Cap. 55. © That the malicious and obſti- 
« nate Defection of the Party Offender ſhould be an ſufficient Cauſe 
% of Divorce, and the ſaid Party Offender ſhould ryne and loſe their 
Jochen, et donationes propter nuptias.” 

Theſe Words can admit of no other Interpretation, than that the 
Husband ſhould tyne, and repeat the Tocher he received from his 
Wife, and at the ſame Time the Proviſions, which, by Law or Pac- 
tion, were provided to her; and, on the other Hand, that the Wife, 
if divorced upon this Head, ſhould tyne or loſe the Tocher ſhe had 

brought with her, and, at the ſame Time, forfeit the donationes prop- 
ter nuptiat, or Proviſions, whether legal or conventional, to which 
ſhe would otherwiſe have had Right by the Diſſolution of the Mar- 
riage. It cannot be ſuppoſed, that. in an Act of Parliament, of $$ 
ſuch high Conſequence, the ſupreme Legiſlator ſhould throw in Words 
without any Meaning, Force, or Intention. It might as well 
be ſaid, that the Words dos et donatio Propter nuptias, had crept'in- © _ 
to all the above Quotations per incuriam. But the Words them- 5 7 Fe 
ſelves are clear and explicit, and applicable to whatever Party ſhall 8 ä 


be the Offender. It is not laid, that the Wife alone ſhall hoe her To- © 
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chin et donntiones propter 5 LIP in general, that the Party 
Offender (i. c. whether the Man or Wife) as the Words Husband 
and Wife are both mentioned in the former Part of the Act ſhall 
loſe their Tocher, which is extremely applicable to the Husband, if 
we ſhall ſuppoſe the Tocher to belong to him; and to the Wife, in 
the View, that the Tocher was her's, or that ſhe broughr the Tocher 
along with her. 

The Word Tocher can admit of no Dubiety in the Scors Language, 

and that the Words donationes propter nuptias were uſed in'our Law 
Language at that Time, to ſignify the Provifions legal or conventt- 
onal, to which the Wife was ent itled our of the Husband's Eſtate, 
by the Diſſolution of the Marriage, beſides other Authorities to be 
afterwards noticed, appears from the learned Craig, Lib. 2. Dieg. 22. 
$. 23, who likewife makes uſe of the Words Dos OF Tocher, to ſigni- 
fy the Fortune brought with the Wife. 

It may be obſerved, that this learned Author was born in the Year 
1548, and at the Time this Law paſt, could neither be ignorant of 
the Terms of it, nor of the Import of the Words therein contained; 
and when he is treating of the Conſequences of a Marriage being dif- 
folved within Year and Day without any Offspring being procreated 
Thereof, he makes uſe of the Words Dos and donationes propter nupti- | 
es in the Senſe contended for. The Paſſage referred to runs in theſe 
Words: Ex altera Parte, an mortuo viro intra annum et diem, nulla 
pProle relicta, mulier ab uſu ufruttu ſive conjuncta infeudatione cadas dubita. 
tum vidi imo rem totam in fenatu accerrime agitari. Et profecbo in hoc 
caſu videtur eadem eſſè ratio, nam ex jure per "mia exequatæ ſunt hodie 


donationes propter nuptias et dotes; ſequitur ergo neceſſario, ar quo cafu 
vir, mortua uxore, dotem amittit; eodem caſu, mortuo viro, mulier do- 


nationem proprer nuptias amiltit ;. et quo caſu vir, mortua uxore, | dotens 
Iucratur. codem cafu, amiſſo viro, mulier lucrabitur donationes propter 
nuptias ; hac Propoſi 1tio tam e Jure Cefario, quam noſtro feripro conſtar, 
fed mortua conjuge intra annum, vir amittit dotem, quod omnium ſeculo - 
rum uſu comprobatum eſt ; ergo, et mortuo viro intra annum, eudem 
ratione, mulier amittit donationem propter nuptias; five ea donatio fit 
conjuncta inveſtitura, five uſufructus. EF 
In the ſame Senſe theſe Words appear to be uſed by foreign Lawyers, 
than Boerius Deciſ. 3 38, P. 708, fays, Queſtionem utrum vidua, in- 
* et impudice vivens, perdat dotem et pre didum deerium five do- = 
C nationem 


92 


. 
5 10 

— wationem propter nuptias, fi maritus 2 accuſaverit, et ſententiam re- 
portaverit quoad ſeparationem a Thoro et Menſa, Oc. 
And indeed the following Paſſage of Gronewegen muſt throw great 
Light upon the Queſtion, as it ſhows that the Doctrine contended 
for by the Petitioner, takes Place in other Countries, where Divorce 
for wilful Deſertion is permitted; and particularly by the Saxon Law, 
from which Sir George M*Kenzie, in his obſervations upon this very 
Act, obſerves this Statute was derived; the Paſſage i is contained Lib. 
I. Cap. 15. de ſol. matrimonio ; and it further merits your Lordſhips 
Attention, as it points out the juſt Reaſon upon which the Offender 
tynes or loſes the Proviſions, legal or conventional, which accrued to 
him, by entering into the married State, porro quum matrimonium, 
per malitioſam deſertionem, etiam quoad vinculum conjugale ſolvatur, 
conſequeni etiam eff, ut deſertor matitioſus a ſucceſſione conjugis repella- 
tur; eique omnia ca, que alioqui ex ftatuto, conſuetudine, pactiſve dota- 
libus, competiiſſent, denegantur : quum ea cauſa que ſuſſicit ad matrimo- 
mii ſolutionem, etiam ſufficiat ad introducendam dotis ac portionis ſtatu- 
tariz amiſſionem. Et præterea omni ſtatuto, aut padto dotali, que ſu- 
perſtiri conjugi portionem bonorum deferunt, tacita ineft conditio, ſi con- 
Jux ſium faciat officium, et fidem conjugalem ſervet ; ut ex Conſtit. Elect. 
16. Part 2. ob eam rationem jure Saxonico : cen refert, Petr. Heig, 
Part 2. queſt. 3 3. num. 42. 

The Petioner ſhall further on this head beg leave to refer to * 
Lib. 24. Tit. 2. de divortiis et repudiis, 5 9. 
Steen de verborum ſignificatione has indeed 1550 referred to, Ito 
prove, that by Dos, a underſtood the Proviſions made by the Huſ- 
band to the Wife: His Words are, Dos has twa Significations, fir/t, 
it fignifies that quhilk is given to the Husband with the Wife, be Rea- 
ſon, and in Contemplation of Marriage, in the Civil Law is called 
Dos, in our Municipal Law, Maricagium, TochER-Gup, Lib. 2. 
C. Dos autem 19. Secondly, Dos is taken for that Gift and Diſpoſiti- 
on of Lands and Tenements quhilk ane Man gives to his Wife quhen 
he marries her at the Kirk Bure, or in the Face of the halie Kirk, 
quhilk aught and ſuld be ane reaſonable third Part of all and hail the 
Tenement of Land, quhilk the Man or Husband has at the Time of 
the Deſponſation or Marriage. 
But it is humbly apprehended, the Quibtarion from this Author is 
| PE to the Point, for the 9 in the Act of Parliament 1573. 

| are 


are not Dos but TOCHER, [i 8 in the r Quotation, re 1 
ceives in the firſt Acceptation of the Word Dos, agreeable to the 
Scotch Idiom; and tho? the Word Dos, when put alone, may ſometimes. 
be received in the ſecond Signiſication, yet it can never admit of that, 
where it occurs along with donatio propter nuptias, and is placed in Con- 
tradiſtinction to it. It is plain, that Seen is far from ſaying, that the 
ſecond Signification is the proper Meaning of the Word Dos, for he 
uotes Tacitus in favours of that Meaning, probably alluding to that 
Foal of Tacitus de moribus Germanorum, where he ſays, That among 
the Germans, dotem non uxor marito fed uxori maritus offert ; but this 
can never be the Meaning of the Word, where a contrary, tho' per- 
haps a leſs laudable Cuſtom takes Place, that of giving Money with the 
Wives, inſtead of receiving it for them. | 

The Petitioner, hoping ſhe has ſatified your Lordſhips, that the 
Words Tocher, and donatio Propter nuptias, in the Act of Parliament 
1573, ought to be received in the Senſe ſhe contends, ſhall proceed 
to ſtate to your Lordſhips the Authorities of ſome of our moſt em i 
nent Lawyers, both antient and modern, from whence ſhe hopes | to, 
evince, that her Claim for Repetition of her Tocher is founded in the 

Lau of this Country. 
The firſt that occurs is that of Sir Robert Spot ſavood, who was born. 
in the Year 1596. Under the Title of Divorcement, he ſays, Di- 
vorcement being made for the Husband's Fault, rhe Tocher, and all. 
that he received with his Wife, by virtue of the Contract of Marri- 
age, ſhould be reſtored to her, with the Profits thereof, after the 
giving the Sentence of Divorcement betwixt them.” 

The next is that of my Lord Stair, Book 1. Tit. 4. F. 22. in thele 
Words: « Mariage diſſolved by Divorce, either 3 wilful Non- ad- 
herence, or wilful Deſertion, or Adultery, the Party Injurer, loſetk 
all Benefit accruing thro? the Marriage, as is expressly proved by the 
foreſaid Act of Parliament 1573, C. 55. concerning Non-adherence, 


bur the Party injured hath the ſame Benefit as by the other's natural 2 


Death, March 21ſt, 1637, Lady Manderſtone contra Laird of Renton.” 
The plain Meaning of this Author is, that the Party Injurer, whe- 
ther Husband or Wife, loſes all Benefit accruing through the Marri- 


age, conſequently the Husband loſes the Tocher, as having accrued __ 


through the Marriage; and that the Party injured, which in the Caſe © . 
0 muſt be the Wife, acquires Right to the Proviſions which 
ſhe 


SES 
ſhe would have had, if the ble W t wil neck 
leg for him to add, that the Party injured acquired Right to the Tocher, 
or other Benefits accruing through the Marriage, becauſe that muſt be 
the natural Conſequence of the Party Injurer's. having loſt them. Nei- 
ther can he be ſo interpreted as to mean, that the Party injured had 
only the fame Benefit as by the Death of the Offender, becauſe it is. 
be natural Conſequence of what he ſays before, that ſhe muſt have 
nore ; and altho* he does not repeat it, fuch is the natural Conſe- 
jpence of his Words. And it would be abſurd to argue, that becauſe 
je has faid the Party injured would have the fame Benefit as in the 
| Zaſe of Neath, that therefore ſhe ſhould have no more, for it is plain: 
that my Lord Stair, by theſe laſt Words, means. ro expreſs the Right 
to the Jointure; and as to that, he fays, the Party injured ſhall have 
the ſame Benefit, i. e. equal Benefit, or equal Right to it, as if the 
Party offending were naturally dead; That theſe laſt Words are ap- 
plied to the Jointure, is evident from the Deciſion annexed, which 
only relates to the Jointure; and likewiſe from chis, that by his for- 
mer Words the Fate of the Portion, as has been obſerved, was alrea- 
dy. decided. Ir has already been ſhown from other Authorities, that 
the Party injured, if the Wife, has not only the ſame Benefit, but a 
further one; and it is apprehended, that his Lordthips Words, ſo far 
from derogating from the Petitioner's Argument, is a ſtrong Autho- 
rity in her Favours; and the Deciſion which is quoted by his Lord- 
ſhip, Lady Manderſton contra Laird of Renton, cannot be alledged as 
an Authority to prove, that the Wife, in the Caſe of Devorce, is in- 
titled to no more than by the Death of her Husband, for when that 
Necifion is looked into, it relates to a Queſtion betwixt the Lady 
Manderſton, whoſe Husband had been divorced from her for Adultery, 
and one who was in Poſſeſſion of a certain Subject, provided to her in. 
Life-rent by her Contract of Marriage. She was not there diſputing 
with her Husband as to the Recovery of her Portion, ſhe had no 
doubt got that before, in conſequence of the Commiſſaries Decree, 


2. 


and accordingly there is not one Word mentioned about the Portion 
in the whole Deciſion. | KEY | 
It is evident too from the Context of my Lord Hair, that he eſta- 
bliſhes a Difference berwixt the Caſe of Marriage diſſolved by Death, 
and' on the Head of Divorce, for in the 19th 5. of ſaid Title, he dif- 
euſſes the whole Queſtion fully, relating to the Diſſolution of Marri- 
- Me on. 
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13 
age by Death, and the a thereof; and if it had hw his 
Lordſhip's Opinion, that Divorce had produced the ſame Effects, it 
would have been natural for him to have faid fo, at the End of that 
Paragraph, and not to have diſtinguiſhed the Conſequences of Di- 
vorce as a different Doctrine into a ſeparate one. 

Neither can Sir George M*<Kenzje, in his Obſervations upon the Act 
of Parliament, avail the Purſuer; for tho' he there ſays, that the 
Wife gets her conjunct Fee, and every thing elſe to which ſhe would 
have had Right if her Husband had died, that can never be ſo far 
miſ-· conſtructed as to imply, that ſhe had Right to no more; the 
Deciſion he there quotes, that of Lady Manderſton, proves ſhe had 
Right to her conjunct Fee; but, as already obſerved, it cannot from 
that Deciſion be inferred, that ſhe had Right to no more. 

The Petitioner ſhall farther beg Leave to tranſcribe, without any 
Comment, the Words of the late learned, accurate and ingenious In- 
ſtitutions of the Law of Scotland by Mr. Erskine, lib. 1. tit. 6. 5 25. 
« The legal Effects of Divorce on the Head of Deſertion are particu- 
« larly defined by 1573, cap. 55. nearly copied after Nov. 117, 
« C. 8. $2. by which Statute the Party offending forfeits the Toch- 
< er, and the donationes propter nuptias. By donationes propter nup= 
% 7ias, when applied to our Law, muſt be underſtood, the Proviſions 
that the Wife is intitled to either by Law or Paction, in conſidera- 
tion of the Tocher; and the Senſe of the Act is, that the offend- 
« ing Husband ſhall repeat the Tocher, and forfeit to the Wife all 
her Proviſions, legal and conventional; and, on the other Hand, 

the offending Wife ſhall forſeit to the Hasband her Tocher, and all 
« the Rights that would have belonged to her in the Caſe of her Sur- 
„ vivance. This Lord Srair, P. 35. f 20. reaſonably judges to be 

* alſo the Rule in Divorces upon the Head of Adultery; as it was by 
the Roman Law, D. Nov. 117.” It need only be obſerved, that 


theſe laſt Words ſhow, that this judicious Author underſtood Sair, 


in the Senſe above contendedffor by your Petitioner. | 
To this the ſhall beg Leave to ſubjoin an Argument, drawn from a 
Deciſion obſerved by Lord Haddington. The Deciſion is in the 1560, 
Lord Eglinton contra Lady Eglinton, and is collected in the following 
Words:“ An Marriage ought to be annulled proprer impotentiam. Giff 
the Purſuer ſeek the donationem proprer nuptias, her Summons on 
that Point cannot be ſuſtained, ſeeing the Separation is not propter 
5 violationem conjugalis thori, ſed propter impedimentum naturale.“ 
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14 
It usenet Law, that in the Caſe of Impotency the Wife is 
pncicled to the Recovery of her Portion; and it appears by rhis Deci- 
ſion, that, beſides chat, the Lady Egliuson made a Demand for her 
Proviſions contained in the Marriage Contract, which was rejected; 
but it is plain from the Reaſon, on account of which it was rejected, 
viz. that the Marriage was diſſolved propter impedimentum naturale, 
nom proprer violationem cougalis thori, that had the Marriage been 
diffolved for Adultery, ſhe would have had an undoubted Right to 
both. 

To theſe Authorities. the Petitioner ſhall beg leave to ſubjoin char 
N from the Decrees of the Commiſſary Court, by which, in a Conde- 
ſcendence of no leſs than fifteen Caſes of Divorce for Adultery, hereto 
ſubjoined, it has been regulary found, that the Husband was liable to 
the Repetition of the Tocher; and in one particular Caſe, viz. Eli- 
babeth Bateman contra William Forbes, 2d March 1 704. it appears, 
from the Records of {aid Court, that this Queſtion was s litigated * 
the Husband. and over- ruled by the Commiſſaries. 

It has indeed been ſaid, that there is no Evidence that rheſe De- 
erees have been carried into Execution: But with equal Propriety it 
might be urged againſt a Train of ſubſequent Deciſions of your Lord- 
Hips, that Execution had never followed upon them; the legal Pre- 


fſomption is, that theſe Decrees, as they were lawfully pronounced, ſo 


they were regularly executed; and if the Defender devies that they 

were ſo, it is incumbent on him to ſhow it: But it is believed an 
Inveſtigation of this Kind would make as much againſt his Plea, as it 
would be difficult to execute it. 

The Petitioner having thus endeavoured to ſatisfy your Lordſhips 
from Authorities in the Civil, Canon and Municipal Law, and the 
Deciſions of the Commiſſary Court, that ſhe is intitled to the Repe- 
tition of her Portion, as well as to her Proviſions, legal and conventi- 
onal, out of her Husband's Eſtate, can be at little Loſs to account 
for the Principles on which theſe Authorities proceed, as it may cally 
be deduced from the Nature of the matrimonial Contract. 

By the matrimonial Contract both Parties ſolemnly promiſe to live 
together as Husband and Wife, and to be faithful to one another 
during their joiat Lives ; and it is in tuitu ejus matrimonii, upon this 
Condition of mutual Faithfulneſs, that the Proviſions are made by 
the one Party to the other; namely, the Tocher is given by the Wife 


; er her Friends, to * Husband, upon Condition of his being a faith- 
ful 


CF 
ful Husband, YET the Subſiſtance of the Marriage, which in the 
View of Parties is ſuppoſed to be till Death; and in this Senſe that 
the Marriage is to continue till Death in the Roman Law, dotium cau- 
fa dicitur eſſe perpetua; and the Husband becomes obliged to live with 
and maintain his Wife, ſuitable to their Rank, during their joint 
Lives, providing ſhe continues faithful ; and he likewiſe, or the Law, 
provides a Jointure to her, for her Maintenance after the Diſſoluti- 
on of the Marriage, in caſe ſhe ſhall continue faithful, W che 
Continuance of it. | 

Therefore, if the Wife is mid to the Marriage Bed, by com- 
mitting Adultery, the Husband is freed from the Obligation to main- 
tain and live with her, and ſhe, on Account of her Infidelity, loſes 
all Right ſhe would otherways have had to a Jointure, by the Diſſo- 
lution 2 the Marriage, and the Husband retains the Tocher, becauſe 
he has continued faithful. 

On the other Hand, if the Hnsbaud proves unſaithful, and com- 
mits Adultery, he muſt return the Tocher to the Wife, becauſe he 
got it upon the Conditition of being faithful to the Marriage Bed, 
in which he has failed; fo that the Condition upon which the Tocher 
was returnable, having exiſted, it falls to be returned; and the Wife, 
in regard that ſhe has utfilled rhe Condition of the Chnara® and 
has continued faithful, has Right to her Jointure, or to ſuitable Main- 
tenance, (of which the Law conſiders the Jointure as the proper Eſti- 
mate) and therefore, her Jointure takes Place immediately upon 
the Decree of Divorce. 

Neither does it make any Difference, whether the Husband has ac- 
quired Right to rhe Wite's Portion, by ſpecial Compact, Marriage 
Contract, or the Laws of the Land; and ir is the fame whether the 
Wife's Provifions are legal or conventional ; for, in every Contract 
relating to the Marriage, in every Deed done in tuitu thereof, in e- 
very Statute conferring any Beneſit contemplatione matrimonii, this is 
an implied Condition, ariſing from the Nature of Marl iage itſelf, 
and founded in the good of Society (of which Marriage is the very 
Baſis) that the Perſon upon whom this legal or conventional Right 
or Benefit is conferred, occafione matrimonii, ſhall continue faithful to 
his Marriage Vow. 

Ibis Principle is clearly laid down by Grone wegen, and, as 3 
obſerved, muſt take place univerſally, whether the Rights and Bene- 


fits accruing occaſione matrimonii, have ariſen from Paction or Sta- 
| tute. 
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Tute, nam, ſays he, omni ſtatuto aut pacto dotali, que ſuperſtiti conju- 
gi portionem bonorum deferunt, tacita ineſt conditio, ſi conjux ſuum fact- 
at officium, et pactim conjugale ſerver. 

This Principle is likewiſe expreſt by Craig, Lib. 2. Dieg. 22. where 
he lays it down, that a Woman, when guilty of Adultery, loſes her 
Terce, and is equally applicable to the Caſe, where the Husband is 
guilty of Adultery, and ought to loſe the Portion; neque enim ratio 
permittit, ut ex matrimonio illo, contra quod Peccavit, commodum acci- 
piat; fruſtra enim legis beneficium implorat, qui in legem peccat. | 
And upon the Principle of implied Fidelity, in the Marriage Con- 
tract, it has been found, and is laid down by Lord Bankton, in his 
Inſtitutions, Lib. 1. Tit. 5. F 99, That there is an implied Revoca- 
« tion of a Donation, * the Donatory or Grantee is guilty of A- 
« qultery, and no Reconciliation interveened, becauſe ſuch high In- 
* gratitude is ſufficient to preſume, that the Donor revoked the 
« Grant, founded upon the Suppoſition of the Spouſe'sFidelity to the 
Marriage Vous; and his Lordſhip there quotes Hope de don. inter | 
$6 virum Ct urorem, Douglaſs. _ 
It is in vain for the Purſuer to contend, that the Tocher has * 
come the Husband's, and that it is undettocd to have purchaſed and 
come in Place of the Jointure; for upon the above Principle it has only 


become his, upon theCondition which theParties muſt have had in View, 


that he ſhould continue faithful, and that the Marriage ſhould ſubſiſt 

till Death; and tho” it may have been conſolidated with his other Sub- 
ſtance, that can make no more for him, than if a Creditor was to al- 
ledge, that it was hard he ſhould be obliged to pay his Debt, becauſe 
he had ſpent the Money. 

Heſides, the Alledgance, that with the Portion are purchaſed the 
Proviſions. in Favours of the Wife, cannot hold univerſally, and is 
not founded in Principle; for if it were true, no Woman, who has 
not any Fortune of her own, nor one who had a Fortune that did 
not fall under the jus mariti, would be intitled to the legal Proviſi- 
ons out of her Husband's. Eſtate, upon his Death; the Principle on 

- which the legal Proviſion, of Terce ſeems to have been made in Fa- 

vours of the Wife, is. expreſt by Craig in theſe Words, L. 2. Dieg. 22. 
$8. ne ei deeſſet ad vitam honeſte, et ex dignitate degendam, the Huf- 

band is undoubtedly liable to the Maintenance of the Wife, by the 

"Laws of all civilized Countries, and more particularly ſo, in a Coun- 
try, where the Women are ſeldom poſſeſt of ample Fortunes; and 

on 


on this Account the legal and conventional Proviſions. ſeem to hays. * 
been introduced ; and as the Cauſe of them remains when the Mar- 
riage is diſſolved, the Proviſions, which are the Effect, ought not to \ 


ceaſe. 
Upon this Principle it has been found, and is laid down 1 


our Law Books, particularly by Lord Banton, Lib. 1. Tit. 5. 5 98. 
and Lord Stair, Lib. 1. Tit. 4. F 18. Fol. 35. that a Proviſion. 
made by a Husband, tho? not in a Marriage Settlement, nor on ac- 
count of Proviſions made by the Wife to him, can neither be revoked 
by the Husband, nor reduced by his Credicors upon the Act 1621; 
tho” a Proviſion made by a Wife, in favours of a Husband, in theſe 
Circumſtances, is 1 as gratuitous, and may be revoked by 
bern ä 
In every murval Contract, the Party who performs bis Part is in- 
titled to repeat what he gave in Contemplation of that Contract, and 
likewiſe to Damages from the Party who breaks it qi veniunt in lo- 
cum rei. But how is it poſſible to fix any adequate,Sum in Name 
of others obſervi 


of Damages, to a Perſon, who upon the Faith 
the Contract, has ſpent the greateſt Part of their Life with thefother. 


As therefore the Nature of the Marriage Contract is ſuch, that the 
Damages ariſing from the Breach of ic cannot admit of any Value, 
the Party who has keptFaith, muſt be intitled to the Proviſions made 
to them in that Event: Beſides, in the Marriage Contract, the ſole 
Condition upon which the Proviſions are made in favours of either Par- 
ty, is, that they ſhould continue faithful; conſequently the Party. 
who obſerves that Condition, muſt be intitled to the Proviſions madg* 
by the other in his or her favours. ; 

The ſame were no doubt the ruling Principles in the Civil Law: 
The Husband was obliged to . the Portion to his Wife, and ſhe 
was intitled to the remuneratory Proviſion of the donatio propter nup- 
tias, in caſe the Husband was guilty of Adultery ; and in this Parti- 
cular there is a perfect Analogy betwixt the Civil Law.and our's. _ 

It is true the donationes propter nuptias ue as a Security to the 
Wiſe for her Portion; but this was neither the ſole nor the principal 
Purpoſe for which they were intended; they were likeways intended 
for a Proviſi on to her, in caſe a Divorce enſued through the Fault of 
the Husband. This is expreſly laid down by Vinnius in inſt. L. 2. Tit. 

7. . 3. where he is tracing the * and ning the Cauſes for 
E: _ whe 


28 
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#* W propter . ky the Roman Law, he aſſi ons — above 
as the principal one, in theſe Words: Len hoe, ut viro temere divortium- 
| e, donatio her ant toti aut pro parte Intro wxoris cederet, in quo 
| doti quogue reſpondet, nam mul ier ſine 1 . divortens: & ipſa * 
| « 45 Tue. © 
"It has indeed been ſaid tit the FEET propter nee were by 
| mo Means analogous to Jointures; that they were merely a Security 
to the Wife for the Repetition of her Portion in the Event of her 
Husband's Death, or failmy in his Circuniſtances. And as a Proof 
of this, it is alledged, that they were every Way fimilay t to the Porti- 
| on, and could neither be greater nor le than it. 
But this Difficulty will be reſolxed by a very little # rrention to rhe: 
Roman Law; for it appears from Lag. FG. qui Had. Pign.. vel Hyp. 
that the Wife had a preferable Hypothec upon her Husband's Eſtate: 
for her Port ion and can it be fappoſed that che donationes propter 
= muptias were inthoduced ſolely for a Purpoſe which already took place 
by the common Law; nay: it even appears, from L. 29. cod. de jure 
| dotium, that the Wife, if her Husband was wergers.ad inopiam, could 
vindicate both her dos & donationes proprer muprins, and prevent them 
from being affected by his Credirors. 
And further, the donationes propter nuptias were for a long Time in 
the ſame State with. our Jointures, either greater or Jeſs than the- 
Portion, according to the Circumſtances of the Husband; and it was. 
by no Means neceſſary that they ſhould be adequate to the Portion. 
his is obſerved by Vinnius in inſt, Lib. 2. Tit. 7. F. 3. Num. 5. and: 
It was not requiſite that they ſhould be equal in 4 and Quality 
to the dos, till the 13th Year of Fuſtinian's Reign, that he introduc- 
ed chat Equality by the 97th Novel; whereas, in the Caſe of Divorce, 
on account of Adultery, the donatilfes propter nuptias could be claim- 
ed by the Wife, agreeable to the Conſtitution of the Emperors Theo- 
1 and V alentinian, contained in L. 8. cod. de repud. as far back as 
the Year 449 ; ſo that your Lordſhips will obſerve, that at leaſt dur- 
ing the Period of near 10 Years, the donationes propter nupiias were 
- exattly analogous to the Jointure in the Law of Scotland. 
In order to take off the Arguments founded upon the Civil Law, it 
has Iikeways been ſaid, that the dos among the Romans bore no Ana- 
to the Tocher with us, for that as to it the Husband was a nu- 
dus ufufruftuarins, and that the dos returned to the Wife or her Heirs 


upon the Diſſolution of the Marriage. 
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But 


But in Anſwer to this — . begs Leave to obſerve, that 
dy the antient Roman Law the Husband was the abſolute Propriet 
of the dos, and could diſpoſe of ir as he pleaſed. This appears from 
 Heineceins Syntagm. antig. Rom. Lib. 1. Tit. 10. joined to Lib. 2. 
Tit. 8. F. 8. indem; and although the antient Roman Law was in fo 
ſar varied, that in many Caſes the Portion returned to the Wife upon 
the Diſſolution of the Marriage, yer the Husband was ſtill held the 
dominus dotis, could vmdicate it, alienate it, or diſpoſe of ir, and the 
Wife had only a perſonal Action for the Recovery of ir. This is 
clearly proved by Vinnius, Lib. 2. Tit. 8. F. 1. Num. 2. and although” 
the dos profectitia returned to the Wife's Father, upon Diſſolut ion of 
the Marriage by Death, yet a perfect Analogy continued in this Rei 
t wWixt the cos. aubentitia and the Portions in our Law, till ſuch Time as 
Juſtinian took it away, Lun. C. dt rei ux. act. toll. for the dos adven- 
titia, or that which was given by traneous perſon, unleſs an ex- 
preſs Stipulation had been made to the cbntrary, remained the abſolute 
Property of the Husband after his Wife's Death, as is clearly evinced } 
from Heineccius, antig. Rom. Lib. 2. Tit. 8. F. 8. Voet, Lib. 24. 
Tit. 3. F. 3. Meat, cod. Tit. anti Cujacius, Lib. g. obſervat. cap. 3. 
fo that your Lordſhips will obſerve, that as to the dos aduentitia there 
was an expreſs Analogy bet wixt jt and the Tocher in our Law, from 
the Time that the Repetition thereof was introduced in the Caſe of 
the Husband's being guilty of Adultery, till the Time in which the 
Emperor Fuſtinian livet. | {3 683210577 ai 4 ape LR 
here were likewiſe many other Inſtances in the Roman Lay 
wherein the dos was analogous to onr's, particularly where pa i de. 
lucranda M dote were interpoſed by the Husband; and yet, without 
any Diſtinction on this Account, the Emperors Theodoſtus and Valens 
tinian ordained 8 J. Cod. de repu that the Portion ſhould he repeats 
ed by the Wife; and indeed, where à general Conſtirution is to 5 
be made, it is impoſſible that Regard can be had to particular Paci 
ons, which are as various as the Will of the Parties. 
© Therefore, whether your Lordſhips ſhalt conſider the Repetitiom 
of the Tocher now acclaimed by your Petitioner, as a natural Con- 
ſequence of the Huſband. violating the Engagements he came under 
by entering into the married State, or as a Penalty inflicted to pus, 
niſh the Husband's Crime, or as given in ſolatium to the Wiſe; the 
apprehends, that the Analogy betwixt the Roman Law and ours is 


4 exactly the ſame. And it will requ 


Views. 
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ire but few Words to convince 
your Lordſhips of the Juſtice and Expedieney of it in either of theſe 


— 


If it be conſidered as a Puniſhment u pon the Husband, ſhe apprehends 


it is a very juſt and proper one, more eſpecially ſo in Days of Luxury, 
where the Proviſions of a Wife are not a very conliderable Part of the 


| Husband's Eſtate, and do not often exceed the Settlements upon a 
& Miſtreſs. By this juſt Reſtraint, a Husband maybe kept from indulging 


his vitious or capricious Taſte ; whereas, if it is taken off, he may, 
at no great Expence, give Way to his vitious Inclination and Hu- 
mour for Change; and, when the Wife can no longer retain him by 


b her faded Charms, he may eaſily find a Way to be divorced from 


her, as is elegantly deſcribed by the Poet to have happened among 
the Romans. 2 > | 


Tres rugae ſubeant, et ſcents arida laæet, 
F iant obſcuri dentes oculique minores, 
Collige ſarcinulas, dicet libertus et ext. JuvxNAL. 


If again, it be conſidered as a ſolatium to the Wie it muſt ap- 
pear juſt and reaſonable, that ſuch ſhould be given to one gue tot 
annis conſuevit cum adultero; and if ſhe ſhould incline to marry a- 
gain, ſhe will, with Difficulty, find a Husband, niſi veniunt de dote. 
ſagitte. =? EE. ” 

It has been alledged upon the Part of the Purſuer, that if a Wife 
ſhould be intitled to the Repetition of her Portion in the Caſe of 
her Husband's Adultery, that thereby an Inequality would e intro- 


duced betwixt the Caſe of a Husband guilty of Adaltery, and that 


of the Wife divorced for the ſame Gguſe, as the Husband would be 
thereby obliged to repeat the Tocher, which had already become his 
by the Marriage, and likewiſe to give her a Proviſion out of his E- 


tate; whereas, if the Wife were guilty of Adultery, he only retains 


the Tocher which had already become his by the Marriage, and con- 
ſequently gets nothing, and is not obliged to give her the Proviſions 
pactioned to her out of his Eſtate. 


But in general, it may be obſerved, that the Conſequences of a 


Divorce on account of Adultery, are much more fatal to a Woman 
than a Man. He, for the moſt Part, has a Fortune, beſides the 
ä ER Proviſions 


. 
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Proviſions which his Wife is Wa to, EN Money ſufficient to pa 
her Portion; while, on the,other, Hand, a Woman who is guilty of 
this Crime, is utterly and forlorn, he may enjoy 92 
nay, ſuch is the Pte Opifiton of the World, may be received into 
Company, and enjoy many Comforts which a Woman in the ſam; 
Situation is deprived of; ſhe, for che moſt Part, in ſuch unhapp1 
Circumſtances, is ſhunned by her Acquaintances, and deſerted by 
her Friends. Ifa Womanſwerve from the Rules of Virtue, 


Ruin enſues, Reproach, and endleſs Shame, .Y 
Aud one falſe Step entirely damns her fame. | 


Bur indeed, when the pretended Inequality is examined, it ap- 
pears to be altogether accidental, as it depends entirely upon the com- 
parative Riches of the Husband and Wife, and the Manner in which 
their Fortunes are ſecured, 

In many Caſes, the greateſt. Injuſtice would be done to, and the 
moſt cruel Hardſhip impoſed upon the Wife, if ſhe were not intitled 
to the Repetition of her Portion, when the Marriage i is diſſolved by 
the Adultery of the Husband. 

Thus, if a Lady, whoſe Portion was 19,000 J. ſhould marry a 
Man of a ſmall landed Eſtate, who would, no Doubt, lend out the 
Portion in Bonds, if there was no Proviſions ſtipulated in the Wife's | 
Favours, all that ſhe could be intitled ro would be the third Part of . 
her Husband's ſmall heretable Eſtate, in caſe he ſhould prove fo un- 4 f 
grateful as to be guilty of Adultery; and if in this Caſe there was a 
Contract of Marriage, whereby the Husband was obliged to lay out 
Part of that Money in Land, and in the Liferent of which, the Wife 
was fecured in the Event of her Husband's Death, all that ſhe could 

poſſibly get by her Husband's Crime, if the Purſuer's Argument holds, 
would be the Liferent of that heraghle Subject which was purchaſed 
with her own Money. 40:5. THe 5 
If, again, a Husband who bad 3 A very large Fortune E. 
his Wife, conſiſting, either of Bills or Money employed in Trade, 
ſhould lend out that Money in Bonds, and at the Diffolution of the 
Marriage by. Divorce, for the Husband's Adultery, ſhould. not bo . 
poſſeſt of any heretable Eſtate, nor of Moveables to any conſiderable 


| ESI if ce Conner of ſuch Divorce were to be the ſame, as 
| * that 


oil 
"4 
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that of the Husband's Death, Bd RA earthly Subject whatever, 

= which the Wife, by the Law of Scotland could affect for her Subſiſt- 
W ence, as Money lent out on Bond docs Mot fall under the Jus re- 
bl life. 
hut if in all theſe Caſes, the Wife ſhould be found intivled to the | 
2 Repetition of her Portion, while Juſtice is done to her, no hardſhip 
is impoſed upon the Huſband, who, by his Crime, has juſtly foricited. 
any Title to Favour or Benefit. 

= Neither can there be any Hardſhip in the Huſband's being obliged, 

F beſides repeating the Portion, to allow his Wife to enter to her Join- 
ture, becauſe by the Divorce he is freed of one part of the onera matri- 
monii, viz. the Maintenance of his Wife, to which the Jointures in 


this Country are generally no more than adequate, 


irs full Scope, no Injuſtice is done by allowing the Wife to repeat the 
Fortune that ſhe brought with her, in caſe the Marriage is diſſolved 
q by Divorce; for put the Caſe, that an Heireſs poſſeſt of a Land Eſtate 
= ſhould marry aGentleman likeways Proprietor of a LandEſtate,in this 
& Caſe, upon Diſſolution of the Marriage by the Husband's Adultery,. 
the Wife would be intitled, by the Petitioner's Argument, firſt to the 
Terce of her Husband's Eſtate, and ſecondly to the Liferent of her 
own; ſo that in this Caſe, ſuppoſing the Liferent of the Wife's Eſtate 
to be no more than equal to the Terce ef her Husband's, ſhe gets on- 
ly one Subject which belonged to her Husband, viz. 5 Terce of his 
Eſtate, and ſhe takes the Liferent of that Eſtate which was properly 
her own. 
ö On the other Hand, in the Caſe ſuppoſed, if the Wife be guilty of 
Adultery, the Huſband retains the Terce of his own Lands, and gers. 
the full Liferent of his Wife's Eſtate, and is likeways freed from the 
Burthen of Maintaining her; ſo that in this Caſe he keeps the Sub- 
jet which belonged to himſelf, and gains another, which belonged 
to his Wife; fo that here your Lordſhips ſee, if Laws were to be re- 
duced to the Chance of Equality or Inequality, the Inequality is ra- 
ther in Favours of the Husband, he having got rid of an Obligation, 
to which he was otherways liable, by Marriage, viz. the Maintenance 
of his Wife, beſides being intitled to a Proviſion out of her Eſtate. 
If it ſhall be ſuppoſed, which is generally the Caſe, that the full 
Liferent of the Wife's whole Eſtate is greater than the * 10 the 
erent 


And indeed in many Inſtances, allowing the Purſuer's Argument | 
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Lifenret of her Husband's, . is very much agent TY, | 
Wife: but it is humbly apprehended, that Law ought not to be de- 
termined by caſual Equality or Inequality ; if an Inſtitution is good, 
wite, and juſt in itſelf, and founded in the general Principles of Law 
and Equity, it ought to take Place, although it may be attended 
with Hardſhips in particular Caſes. 

The above Caſes are far from being improbable; and it may of- 
ten happen in a Country where the Ladies are ſometimes prevailed 
upon to accept Husbands, without ſtipulating previous Articles, that 
their Fortunes may be paid co their Husbands, or conſiſting of Bills, 
may fall to their Husbands, Jure mariti, without any Proviſions being 
made in their Favours; and in that Event, if the Husband ſhould. 
lend out the Money, ariſing from their Fortunes, in Bonds, and 
ſhould afterwafds be guilty of Adultery, or deſert their Society, un- 
leſs your Lordſhips ſhall find them entitled to the Repetition of their 

Portion, they muſt be totally deprived of any Means of Subſiſtence, 
not through their own Fault, but by their Husband's Crime. 

It has been found, that an Heireſs divorced for Adultery, loſes not 
only her conjunct Fee and Tocher, but alſo her Liferent of her Here- 

tage, to which her Husband acquired Right, Colvill, March 1589, 
Laird of Inner wick contra the Lady : But it is more than probable, 
that the Wife's Tocher, and the Liferent of her Heretage, would, in 
this Caſe, amount to a much greater Sum than the Proviſions made 
by the Husband in her Favours; yet were Mr. Fuſtice's Argument 
founded in Law, ſhe could have got no more than theſe Proviſions, y , 7 4 
by which there muſt have been the moſt glaring Runge: on. the 
Part of the Husband. 

But if the Principle of Law, which your Petitioner has all along 

laid down, ſhall be followed out, there can be no Inequality in the 
Wife's repeating her Portion, beſides being intitled to her canvention- 

al Proviſions ; becauſe, from it, the Tocher is only ſuppoſed to have 
become the Husband's, upon Condition that he prove faithful to 
his matrimonial Engagements, and that the Marriage ſhould ſub6& 
till the Death of the Parties. 

Even the Inequality, as ſtated by the Purſuer, Mr. Fuſtice, tak-_ | 
ing it upon his own Principles, if examined, does not appear fo great; 
for although the Wife be intitled to Repetition of the Portion, which, 


ex heipotheſe, has become the Husband's, yet the conventional Provi- 
| | ſions: 


- 


ions muſt be underſtood to be Os — che Didolut fon of the Marri- 
age, even independent of the Crime of Adultery, for which it is dif. 
ſolved; for they become her's immediately L 2 the Diſſolution of 
the Marriage; ſo that the Marriage being diſſolved by Adultery, ſhe 
does not get two Subjects, which belonged to the Husband on Ac- 
count of his Adultery, but only one, viz. the Tocher, becauſe the le- 
or conyentional Proviſions upon her Husband's Eſtate have alrea- 
dy become her's eo ipſo, that the Marriage was diſſolved not on Ac- 
count of the Adultery, the Cauſe for which it was diſſolved. _ 5] 

If we ſhall ſuppoſe a Marriage to be diſſolved within Year and 
Day by Adultery ; and that, in that Caſe, the Husband would forfeit 
the Proviſions in Favours of his Wife, or the Wife, if guilty, her. 
Portion; no Inequality whatever would enſue, as the Husband only 
loſes the Jointure, the Portion not having become his; and the 
Wife, on the other Hand, if guilty, loſes her own Portion, which 
was nat become her Husbands. 

The Petitioner ſubmits how hard it is, "a on 1 of a ny 
nuptial Contract, ſhe ſhould be deprived of her Portion, which being 
ſecured to her by a Bond of Proviſion, not falliug under the jus mari- 
ti, ſhe should have had an undoubted Right to, if no ſuch Cantract 
had been made. 

But whatever may be in the 8 or Inequality of che Cale, 
which is purely accidental, ſhe humbly apprehends, that it can have 
no Weight, with your Lordſhips, if her Claim be founded. in r * 
which ſhe hopes ſhe has already ſufficiently eſtabliſhed. 

* It was argued for the Purſuer, that if a Wife ſhould be found in- 
titled to the Repetition of her Tocher, it might prove an Incitement 
to ſome Wives to ſeek, after an Occaſion of Divorce from their Huſ- 
bands, and that the Conſegyence might prove ruinous to many Fa- 
milies, EF Fl 
It is indeed very difficult to conceive, how a Woman could . 
her Husband to commit Adultery, unleſs by denying; him Acceſs to 
her Bed; but it is thought there is no great Danger of this Expedi- 
ent being put in Practice; ſince though ic ſhould be: ſuppoſed Avarice 
might incline Wives to try this Expediment, there are other ſtrong. 
er Paſſiqns in a Female Breaſt which would be a. ſufficient Check upon 
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the Family, it is believed your La will not expect, that much 
Care will be taken of a Family by a Perſon ſo totally abandoned to 
every Senſe of Virtue and Religion, as one muſt be, who has allowed 
Matters to come to that Extremity, as that a Divorce for A 

| ſhould be paſt againſt him. | 

It was argued for the Purſuer, that the Commiſſaries being Jucges 
only ad civilem effeFum, could not inflict Penalties. 

But it is ſurely the proper Province of the Commiſſaries to declare, 
what are the legal Conſequences of a Divorce, in the ſame Way as a 
Reduction might be brougat upon the Act 1587, Chap. 119, before 
your Lordſhips, at the Inſtance of the Heirs of a Perſon divorced for 
Adultery, in order to reduce a Deed done to their Prejudice by the 
Perſon ſo divorced, who had intermarried with the Adulterer, and 
conſequently forfeited his Right to diſpoſe of Heritage. The Depri - 
vation of this Right is no Doubt a Penalty impoſed by Law upon one 
divorced forAdultery, whòntermarries with the Adulterer ; and your 
Lordſhips Decree of Reduction would declare this Penalty to be in- 
curred in the ſame Way as the Commiſſaries Decree declares, that 
the Perſon divorced has incurred the Penalty (ſuppoſing it ſuch) 
which the Law itſelf has inflicted, and it is thought neither of theſe 
Decrees would be inconſiſtent with civil Juriſdiction. | 

It was ſeparately pled for Mr. Juſtice, that the Petitioner's Porti- 
on was paid to him and his Father jointly ; but this ſeemed to be 
given up by him in his Information to your Lordſhips, as he was con- 
ſcious that the Petitioner could ſatisfy your Lordſhips, that her Toch- 
er had been applied for his Behoof; and indeed it is expreſsly laid 
down in L. 22. f 12. Solut. matrim. quemad. dos. repet. that the Huſ- 
band is liable to Repetition of the Portion, whether it be raid to 
him or another eus voluntate. | 

The ſole Recourſe then which the Purſuer ſeems to have, is fonnd- 
ed on the Deciſion in the Caſe of Lady Lochaubarret; and indeed 
if fuch are the Principles of Reaſon, ſuch the Conſtitution of the 
Roman and Municial Law, and if, as has been endeavoured to be 
ſhown, no real Inequality ariſes from the Conſtruction of our Laws, 
it may juſtly appear a Matter of Difficulty to account for the Deci- 
ſion in Lochquharret's Caſe; but if this Deciſion appears fo contrary 
to the Principles of Law, that ſurely muſt found a ſtrong Preſump- 
tion, that the Judges went upon the particular Specialties of the Caſe ; 
and indeed theſe Specialties were ſuch as would have moved the bell 


Men, and determined the wiſeſt Judges. 
G The 


| An — 
The Queſtion did not there occur betwixt the adulterous Husband 
and the innocent Wife, but betwixt a very criminal Wife and one- 
rous'Creditors, who would have been intirely cut off by her prior Inhi- 
bit ion. | 885 88 | 10 


In that Caſe too, there was a ſemiplena probatio againſt the Wiſe 


herſelf, her Adultery being clearly proved by one Witneſs; and what 
is ſaid in the Roman Law, upon a ſimilar Occaſion, might have in- 
fluenced the Court in this Determination, wt ea lege quam ambo con- 
rempſerunt neuter vindicetur parta enim delicta mutua penſatione tol- 
luntur. e 0 OR 

At any Rate this Deciſion is bur ſingle and unſupported, and can- 
not tye down your Lordſhips, where the Caſe is widely different and 
much more favourable. And in Oppoſition to. this Deciſion, there 
ſtands one of your Lordſhips, in the Year 1540, Fanet Auchinleck 
againſt James Stewart, and a numerous Train of Deciſions of the 
Commiſſary Court. £8 5 

So that the Queſtion & upon this Head, Whether your Lordſhips 
will ſuſtain a Deciſion of the Court, fourfed in the Rules of Law, 
or a late one, which muſt have proceeded upon Specialities, upon the 
Faith of which no Perſon can be ſuppoſed to have ated, and by the 
Alteration of which no Perſons can be hurt in Time coming, but 
People will be obliged to regulate their Conduct upon the Principles 
of Religion and Virtue. Rn 1 

The Petitioner therefore hopes that ſhe has ſatisfied your Lord- 
ſlips, that her Claim for Repetition is founded in the Canon, Civil, 
and Modern Laws of moſt Nations: that ſuch has been held to be 
our Law, that there is a ſtrong Analogy betwixt that and the Civil ; 
and that ſhe has obviated the Objections raiſed by the Purſuer, and 


on that account that your Lordſhips will be pleaſed to review and al- 


ter your former Interlocutor. | | 
May it therefore pleaſe your Lordſhips, to review and 
alter your former Interlocutor, and repel the Reaſons 
of Reduction. 5 1 „„ 
a According to Juſtice, G c. . 
ALEX. MURRAY. 
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CONDESCENDENCE of Deecreets of Divorce, fince 1693. 


NNA MONTGOMERY, againſt Captain James Marſball her 
Husband, who being convict of Adultery, the Commiſſars 
divorced and ſeparated him from her (the Purſuer's) Society and Com- 
pany; and declared his Marriage to be diſſolved by his Fault, and 
that thereby he had loſt and amitted dorem et donationem proper nup- 
Zid]. | | 
Mar. 129066 Elizabeth Beatman againſt William Forbes her Husband, who being 
convict of Adultery, the Commiſſars not only divorced him, deemed 
and declared that the ſaid William Forbes had amitted and loſt the 
Dowrie and Tocher, and all Goods aud Gear brought with her on 
account of the ſaid Marriage, or any Ways promiſed and conditioned, 
or pactioned to him, cauſa matrimonii nemine dotis, et proper nuptias; 
and ficklike deemed the Purſuer to have full and complete Right to 
the Liferent Proviſions povided by the ſaid William Forbes to her, in 
Liferent, during all the Days of her Life, as if the ſaid Villiam For- 
hes were naturally dead. | 5 
lune. 1)12. Mrs. Jean Leſlic againſt Captain Andrew Nairn. The Decreet a- 
ge.ainſt him is in the ſame Terms. 
27May 1715. Janet Rankine contra Walter Auchinloſ, found that he had loſt all 
Sums, Goods, Gear, promiſſed and contracted, or paid cauſa matrimo- 
nii nomine dotis et propter nuptias; and the haill Proviſion granted by 
the Purſuer to him by Contract, Matrionial, or otherways, declared 
void and null. = | 
zo june 1716, Katharine Gillatly contra Captain James Hamilton. The Sentence 
reciſely in the Terms of the Decreet above mentioned, at the Inſtance 
of Eliſabeth Beatman againſt her Husband. HS ds 
Mr. 1718. Margaret Drummond contra David Henderſon. The Sentence in the 
| ſame Terms. | 
e Nov. 1720. Auna Graham contra Alexander MacFarlane, ditto. 
Dame Alice Pater ſon contra Sir Alexander Dalmahoy. 
8 Sept. 1725- Margaret Hamilton contra Henry Fohnſton, ditto. 
u Mar. 1)26. Mary Rogers contra Alexander Stevenſon, ditto. 
2 April 1729. Marion Stewart contra Alexander Herbertſon, ditto. . 
27Jan. 1730, Margaret Nimmo contra Patrick Stone, ditto. 
20 Mar. 131 FJj/abeth Scot contra James Boutcicr, ditto. 
7 Ang. 1733- Iſobel Anderſon contra Welſh, ditto. 
Nov. 1744 Chriſtian Farquar contra Mac Neil, ditto. . = 250 
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